How to Pick a Jury

     Forget everything you learned in law school about how to select a jury.  Ignore all the cases you’ve read about the goal being to find a group of “fair and impartial” men and women.  Do not delude yourself into thinking you are there to be fair to the opposition.  Your job in picking a jury is to find the most biased twelve people you can, provided they are biased in your favor.

     How are you going to do that?  You’ve been to lectures around the country where lawyers talk about the importance of “voire dire.”  Voire Dire, from the French to see and to speak.  You’ve seen this on TV and in the movies.  The lawyer asks questions of individual candidates.  He or she tries to find objectionable material for a challenge while at the same time trying to appear reasonable and friendly.  Some of the lectures you’ve heard suggest using this process to educate the jury panel.  A defense attorney in a criminal case might ask “do you have an opinion right now about the defendant’s guilt or innocence?”  “No,” says the prospective juror.  “You should,” says the lawyer, with mock surprise in his voice, as he proceeds to explain the presumption of innocence.  “The Constitution requires that the defendant be assumed to be innocent until the Government proves him guilty beyond a reasonable doubt,” he instructs.
     Forget about these voire dire lessons.  In your jurisdiction the rules don’t allow for individual questioning anyway.  You will get a list the morning of trial that contains a limited amount of information about each person:  name, address, age,  marital status, and occupation.

     You will submit a list of questions to the judge to be asked at the judge’s discretion to the entire panel at once.   As a prosecutor, you will want to know if anyone has ever been accused of a crime.   As a defense attorney, you will want to know if anyone has ever worked in law enforcement.  The witnesses will be listed and the judge will ask if anyone knows anyone or anything about the case.  In a jurisdiction with a small population, don’t expect that knowledge of the event will result in elimination.  When the judge in Easton asks if anyone knows anything about the riot on Tilman Island, several people come up to the bench to ask, “Was this the fight from last year or the year before?”  They explain that they were there and saw the whole thing.  You will assume that the judge will excuse them.  He does not.   When he reads that the alleged victim was hit on the head with a wooden mailbox and taken to the hospital, the judge says, “Butch was probably so drunk he didn’t even notice.”

     Remember that even routine questions can be misinterpreted.  The question “Is there anyone who would have trouble sitting on this case for a week,” brings a cabdriver to the bench.  He is short and needs to stand on tiptoe to face the judge.  He is sandwiched between you and opposing counsel when he explains, “Your Honor I have a hemorrhoid the size of a walnut.”  You try hard not to make eye contact with the judge or the other lawyer.  He is excused and now all three of you can laugh.
     Decide that you don’t want anyone on your jury who either wants desperately to be on it or desperately not to be.  The ones who don’t want to be there will be resentful and restless.  The ones who want to be there will think it’s a lark.

     You will be playing the probable prejudices of the panel and since you have so little to go on you will be using your own stereotypes and prejudices.  Teachers are liberal; real estate brokers are not.  Students are sympathetic to drug users; the elderly are not.  People from upper class neighborhoods are certain that police are always truthful; poor people and minorities are not.  Scientists will want hard evidence; journalists will know that eye- witness testimony is often wrong.  If you are a prosecutor, you don’t want people who watch CSI since they will expect forensic evidence that doesn’t exist.  And never, never, never put a lawyer on a jury, unless you want a jury of one.

     And after years of playing your own prejudices about other peoples’, you will realize that most of the time you are wrong.

     Your client is an African American.  He is charged with a number of felonies, so you will have 10 strikes, meaning that you can eliminate 10 people without having to give a reason.  You look out at the panel of over 100 people.  In this 80% white county, you see only a couple of black faces.  One by one, people are called and placed in the jury box.  You race through 8 of your strikes trying to get to an elderly black woman whom you imagine looks like the defendant’s mother, when your client leans over and whispers, “What the fuck are you doing?”  I’m trying to get to the African American lady,” you say.  “Are you crazy? That ‘ole black lady ain’t goin give a brother a break.  Specially, not with all them white folks sitting next to her.”

     Before you begin the selection you try to decide what your ideal jury would look like.  You are prosecuting a rape case, so you think you want women.  Later you learn that when the defense argument is that she consented to intercourse, women are more likely to be tougher on the victim than men.
     You try a murder case where there is an insanity defense.  You take great pains to select world-renowned forensic psychiatrists.  You read and research materials on mental illness.  You spend hours preparing your cross-examination.  The case seems to turn on the accumulated medical evidence.  You learn after the verdict that shortly after the jury retired, the foreman posed only one question: “Do you think she’s crazy or not?”

     You are trying a child abuse case where one of the questions the judge poses is: “Have any of you had family who were abused as children?”  A young man asks to come to the bench.  There he says, “Your Honor, I have never told anyone this.  But I was sexually abused as a child.”  No one knows what to say. You try to imagine what it must be like to keep a terrible secret for years only to reveal it to three strangers in a public place.

     Later in your career you learn not to read too much into jurors’ expressions or body language.  You try a murder case, known in the press as “the death by fright case.”  Your client and three others are charged with being involved in a robbery at a motel.  There is no weapon involved, but the motel clerk has a heart attack and dies.  Your client is willing to plead guilty to the robbery.  But the State insists on going forward on a murder charge.

During the trial there is one juror who won’t make eye contact with you.  You become obsessed with her.  During closing argument, you try desperately to get her to look at you.  You stare at her.  She looks at your feet.  You look her in the eye, she looks down at the floor.

     At the end of the trial, she is excused as an alternate.  She will not be involved in the deliberation.  She walks immediately up to you.  You cringe.  She is about to tell you what you said that offended her.  Instead she says, “I love your shoes.  Where do you buy them?”
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